Whose Loch?
Iain Fraser Grigor

Scottish Left Review, Issue 25, November/December 2004
Absentee landlords obstructed access for a century, but will the Land Reform Act make any difference to the public enjoyment of Loch Morar asks Iain Fraser Grigor.
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To many observers, the Scottish Parliament’s Land Reform Act is its flagship legislation, for it will help shatter the long reign of recreational colonialism in the Highlands by the landlord class. But how will these landlords respond to the Act? And in particular, how will they respond to the Act’s access provisions as they relate to land and inland waters? The record of landlordism with regard to the shores and waters of Loch Morar in the rough bounds of western Lochaber is, in this respect, highly instructive. That record should also serve as a warning to those who suppose that the absentee – and largely English – landlords who own much of the Highlands will meekly do what the Scottish Parliament tells them to do.
The Morar area is no stranger to direct-action conflict between English landlord and native Highlander. Knoydart, just to the north of Morar, was in the 1940s in the ownership of the Nazi brewer Lord Brocket, who endeavoured to improve his estate by evicting its remaining native people (for most of the natives had been burned out in the mid-19th century). It was here – and in full knowledge of these brutal clearances a century earlier – that the famous Knoydart land raid (a cruel betrayal by the Labour government of the day) took place.

Nor is the adjacent peninsula of north Morar – and the waters of its loch – any stranger to landlord improvement. In the 1880s, the lairds tried to close the loch to public use. The issue went to court, and the public right to use boats on the loch was in effect admitted. A public right was also admitted to use specified places on the shore of the loch for launching and beaching boats. For nearly a century that remained the case. But in the late 1970s and 1980s the local landlords were emboldened by the opportunities of a Thatcherite ascendancy in the London Parliament. They returned to the fray, and attempted to close public access to the loch forever. By then, the south-western shore of the loch was (and still is) in the ownership of Malcolm Spence, of Ennerdale Road, Kew, in Surrey. The deer-forest on the north shore was (and still is) in the ownership of Ian Bond, an absentee sportsman domiciled at Upton Wold, Moretun-In-Marsh, Gloucestershire. Most of the western end was still owned by Lord Lovat, with the rest of it in the ownership of Lovat’s aunt Margaret Stirling along with her sons Archie and the proto-fascist adventurist David.
A number of concerned locals formed an Action Group to fight the landlords. The group sought and won the support of the Scottish Rights of Way Society. Three times in a row, the Society asserted the public right to use boats on Loch Morar, with landing and mooring rights at seven specified places, as per the settlement of the Loch Morar case back in 1889. But the landlords had another card to play, in the shape of a local District Salmon Fishery Board – a bright idea brought to perfection by new fisheries legislation in the House of Lords a few years earlier. Under cover of this Board (Clerk: Malcolm Spence, Queen’s Counsel), the landlords slowly strangled access to Loch Morar throughout the 1980s, by the stratagem of allowing boats on the loch – but on a discretionary basis only, and only in terms of those boats which they had permitted to fish in its waters. This was probably illegal: but the landlords had very deep pockets, and their stratagem was not challenged in any civil court in an action which might have cost large sums of money and might have gone all the way to the House of Lords: the same House which had so joyously brought the legislation into being in the first place.
But slow strangulation of access, under the cover of fisheries legislation, wasn’t enough for the landlords. There was still the vexed question of absolute denial of access to people who did not want to fish, and towards the end of the 1980s, they saw another chance. After all, a common crofter – or God forbid, a common Glaswegian – might still have the right to sail a boat on the loch between specified points. But whose land did he have to cross to get onto the loch in the first place? In March 1989, a civil action was brought in Fort William Sheriff Court against one Pat Sweeney of Airdrie. The action was engineered from Surrey by Spence, who also represented the other landlords. As a result, Sweeney was interdicted, “from unlawfully entering and trespassing upon the Pursuers land and estates” Or, in other words, that very narrow strip of land between the public road which runs along the side of the loch, and the waters of the loch itself. All costs were awarded against Sweeney. The landlords were not slow to ram home their advantage – and they didn’t let the facts get in the way. Archie Stirling wrote to one member of the Action Group:
“There is no Right of Way of Loch Morar …… The legal situation is that the loch itself is privately owned by the six proprietors who own the surrounding land. To put a boat on the loch, you are obliged, for your convenience, to cross our ground. Anyone who seeks to claim a “right” to a boat upon the loch and who refuses to buy, at a small charge a permit to do so, lays himself open to being sued for an interdict to restrain him from crossing our ground, just as Mr Sweeney was sued…. I know Mr Malcolm Spence has written an excellent letter setting out the position quite clearly.”

And Spence himself wrote to another Action Group Member:

“I think I should explain that the whole purpose of the proprietors is to preserve the loch for the benefit of the people of Morar and to prevent people from Glasgow and the Central Belt from turning our loch into a Loch Lomond.”

I wonder if Charles Gordon, the Provost of Glasgow, will now order his lawyers to investigate an action for punitive damages against Spence, on behalf of the people whom he represents. But bluff, bluster, money and sheer legal impudence had won the day for the landlord class, who quickly began to import a succession of special-forces drop-outs (‘I’m ex-SAS, you know!’) to enforce their will.
And there, for the next decade, the matter rested. With the exception of a handful of boats permitted on the waters of the loch for the purpose of fishing, Loch Morar was effectively closed to all but the absentee landlords whose estates surrounded it. But then came the Scottish Parliament (to the supreme displeasure, one must suppose, of the landlord class) and that Parliament’s Land Reform Act. That Act’s access provisions have very significant implications for public enjoyment of the shores and waters of Loch Morar (and, of course, all other stretches of inland water throughout Scotland).

The Act gives everybody, whatever their age or ability, statutory access rights to most land and inland water in Scotland. These access rights can be exercised at any time of the day or the night while existing rights, including public rights of way and navigation, continue. And landlord’s servants must not interfere unreasonably with the public exercise of these new rights.

But how the absentee landlords interpret ‘unreasonable interfere’ remains to be seen. No doubt their responses will be subject to the closest possible scrutiny by the Scottish Parliament and other agencies of the Scottish popular will. Certainly, there are already two questions deserving of very close scrutiny indeed. The first of these concerns the relationship between a private association of landlords and a local District Salmon Fishery Board. The landlords whose estates surround the loch are, exclusively members of the Loch Morar Association. This formally-constituted Association enables these landlords to engage and pay on a shared basis the wages of employees. But these employees in turn are bailiffs of the local fishery board and thereby blessed with the extraordinary search and enter and other powers of such bailiffs. What is such an arrangement if not by sleight of legal hand the provision of a private police force to a cabal of absentee English landlords – a private police force whose business is to deny the people of Scotland access to their own country?
The second is the question as to whether the powers of fishery boards and their bailiffs extend only to policing fishery matters or whether they also extend to policing access provisions of the Land Reform Act. After all, Morar’s cabal of absentee English landlords has recently announced that it will obstruct public rights on the loch and its shores in terms of the use of powered craft and the pursuit of wild camping. These landlords will, in other words, deliberately obstruct the settled will of the Scottish people as expressed in the legislative will of their Parliament.
How our Scottish Parliament and courts respond to such matters remains to be seen. But if the response is not rapid and appropriate, the teeth will be drawn from the access rights for which the people of Scotland have waited so long. And the landlords of the Highlands will be able to raise an exultant hosanna of triumph and joy, with the words of the great Hamish Henderson ballad commemorating the Knoydart land raid:

You Highland swine

These hills are mine

This is all Lord Brocket’s land
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