Summary of Land Reform Acts of the Scottish Parliament
1999 to 2003
This document provides details and brief descriptions of the first “bundle” of land reform legislation passed by the Scottish Parliament between October 1999 and March 2003.
· Abolition of Feudal Tenure etc. (Scotland) Bill 2000

· Land Reform (Scotland) Bill 2003

· Title Conditions (Scotland) Bill 2003

· Agricultural Holdings (Scotland) Bill 2003

Abolition of Feudal Tenure etc. (Scotland) Bill
Introduced: 6 October 1999 [SP Bill 4]

Introduced by: Jim Wallace (Executive Bill)

Passed: 3 May 2000

Royal Assent: 9 June 2000
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The Abolition of Feudal Tenure etc. (Scotland) Bill is concerned with the feudal system of land ownership that currently exists in Scotland. Under this system, land is owned subject to an interest in land known as the `feudal superiority' held by the `feudal superior'. 

The Bill makes provision for the following:

· Abolition of feudal superiorities and the replacement of feudal tenure with a system of outright ownership;

· Extinction of the superior's right to collect feu duties and compensation for former superiors in this regard; and

· Extinction of a superior's right to enforce real burdens (ie conditions affecting land) except, in certain limited circumstances, where the superior is given an opportunity to preserve such rights; 

The Bill also abolishes related systems of land tenure; enables firms with separate legal personality to own land; and prohibits, with certain exceptions, the granting of leases over land for periods exceeding 175 years.

The main provisions of the Bill will come into force on an `appointed day' which will be determined by Scottish Ministers by statutory instrument. It is intended that the Bill will have the same appointed day as the Title Conditions (Scotland) Bill, which the Executive intends to introduce in Summer 2002.
Land Reform (Scotland) Bill 
Introduced: 27 November 2001 [SP Bill 44]

Introduced by: Jim Wallace (Executive Bill)

Passed: 23 January 2003 

Royal Assent: 25 February 2003
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The Land Reform (Scotland) Bill has three main aims:

1. to create a right of responsible access to land

2. to allow rural communities to buy land when it is put on the market 

3. to allow crofting communities to buy land at any time

Access Rights: The Bill establishes a public right of responsible access to land, including inland waterways, for educational and recreational purposes or commercial purposes related to the exercise of these rights by others, e.g. a walking tour guide. It also outlines obligations on landowners to ensure such access rights can be reasonably exercised.

The Bill specifically prevents certain activities from being exercised under the access provisions, e.g. hunting, shooting or fishing. The Bill also requires Scottish Natural Heritage to draft a Scottish Outdoor Access Code, which will set out the rights and responsibilities of landowners and those exercising access rights, particularly in relation to what constitutes "responsible" conduct.

Local authorities have a limited power to exempt particular land from the access provisions of the Bill for a period of up to two years. They are also required to uphold access rights, draw up a plan for a core path network and maintain a list of these core paths.

The Bill also requires each local authority to establish at least one `local access forum' whose function will be to provide advice on access rights and assistance in the resolution of disputes over the exercise of these rights.

The Community Right to Buy: The Bill provides for `community bodies' to register an interest in rural land, to which they have a direct connection, with the Scottish Ministers. Land is defined as to include fishing and mineral rights. Registration gives a community group the right of `first refusal' to purchase the land when the owner puts it on the market or intends to transfer ownership. 

The Crofting Community Right to Buy: The Bill allows `crofting community bodies' to purchase crofting land, eligible additional land and associated fishing, mineral and sporting rights at any time, i.e. without the need to wait for the land to come onto the market. This right can only be exercised with the consent of Scottish Ministers and after a ballot of the crofting community produces a simple majority in favour of purchasing the land.

Title Conditions (Scotland) Bill
Introduced: 6 June 2002 [SP Bill 54]

Introduced by: Jim Wallace (Executive Bill)

Passed: 26 February 2003

Royal Assent: Awaiting
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The main purpose of the Title Conditions (Scotland) Bill is to clarify and reform the law relating to real burdens. A real burden is a form of obligation that either restricts an owner's use of his or her land, or obliges him or her to do something in relation to that land, and which benefits another piece of land in both instances.

Most of the Bill will come into force on a day referred to as `the appointed day' which is to be the same day as the closely related Abolition of Feudal Tenure etc (Scotland) Act 2000 comes into force. The day is to be fixed by order and the current intention is that it will be 28 November 2004.

The Bill is divided into 11 parts:

Part 1 sets out how to create a real burden, what its contents may be, and how it may be terminated. 

Part 2 provides that burdens affecting `communities' should be governed by majority rule. Part 2 defines a `community' as a group of four or more properties that are subject to the same or similar burdens which are intended to benefit all the properties. 

Part 3 provides that various new types of burdens aimed at promoting the public interest can be created.

Part 4 abolishes rights to enforce real burdens implied by the common law after the appointed day. However, it also creates a procedure to preserve one type of implied right and recreates other types of implied rights on a statutory basis.

Part 5 deals with a variety of different issues. They include the power to create a new category of burden called a `manager burden' which will allow a developer to control aspects of a group of properties while they are being developed.

Part 5A contains provisions relating to the `development management scheme' which is an optional scheme for the management of properties.

Part 6 re-aligns the boundary between real burdens and servitudes. Servitudes are another type of condition affecting land that are similar to real burdens.

Part 7 modifies rules relating to pre-emptions and reversions arising under various statutory provisions. Pre-emptions are options to buy property and reversions are rights to acquire property.

Part 8 sets out the powers of the Lands Tribunal to vary the terms of, or extinguish conditions affecting land, including real burdens. The existing powers of the Tribunal are re-stated with some modifications.

Part 9 contains miscellaneous provisions, including provisions on the effect of the exercise of compulsory purchase powers on the existence of real burdens.

Part 10 contains the various savings and transitional arrangements pertaining to the Bill, and the interpretation

Agricultural Holdings (Scotland) Bill
Introduced: 16 September 2002 [SP Bill 62]

Introduced by: Ross Finnie (Executive Bill)

Passed: 12 March 2003

Royal Assent: Awaiting
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The Agricultural Holdings (Scotland) Bill is part of the Scottish Executive's Land Reform programme. 

Part 1 of the Bill creates two new types of farm tenancy: Limited Duration Tenancies (LDTs) which must have a minimum term of 15 years; and Short Limited Duration Tenancies, which cannot be any longer than 5 years. Existing arrangements (under the Agricultural Holdings (Scotland) Act 1991) give the tenant great security of tenure, and it can be difficult for the landlord to regain vacant possession of the land. This has discouraged landowners from letting land, and the proportion of farmland which is rented declined throughout the last century. The new LDTs will not last beyond the term of the lease, and the hope is that landlords will be encouraged to let land, in the knowledge that they will be able to regain control of it in the medium term. Opportunities to rent land are important both for existing farmers who want to expand their businesses, and for young farmers who want to enter the profession. 

Part 2 of the Bill introduces a pre-emptive right to buy for secure tenants who have tenancies under the 1991 Act or earlier legislation. This means that tenants will have first refusal on buying their farm when the landlord wants to sell. This formalises a common practice: landlords will often offer their farm to a sitting tenant before putting it on the open market. Land with a sitting tenant is typically worth around half of land with vacant possession, so the incentive for a sitting tenant to buy is obvious.

Part 3 of the Bill gives tenant farmers a right to diversify, subject to consent from the landlord. Existing law constrains land under agricultural leases to a narrow definition of "agricultural use". 

Parts 4 and 5 of the Bill strengthen the rights of existing farm tenants, and extend these rights to the new forms of tenancy. They improve tenants right to compensation at the end of their tenancy for improvements they have made, eg by putting up a new farm building. 

Part 6 of the Bill deals with tenants who are part of a limited partnership tenancy. These partnerships between landlord and tenant were devised as a way of avoiding the security of tenure of tenancies made under the 1991 Act. The Bill gives tenants who enter into this type of lease in the future the same rights as they would have if they were tenants in their own right. The Bill also gives tenants of existing limited partnership tenancies a pre-emptive right to buy. It also contains a provision to protect limited partnership tenants whose landlords sought to dissolve the partnership prematurely because of their concerns about the prospect of an absolute right to buy. 

Part 7 of the Bill deals with resolving disputes between landlord and tenant. The Scottish Land Court has been given new jurisdictions in this area. 

Most of the Parliamentary debate on this Bill has centred on the right to buy, and in particular whether it should be extended to give tenant farmers an absolute right to buy their farms, which they could exercise at any time. Amendments were proposed during Stage 2 which would have created an absolute right to buy, but these were unsuccessful.
For further information see Scottish Parliament website:
http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/s-acts.htm
