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Our much lauded Land Reform Act is not turning out to be as radical as was originally thought. The Holmehill, Dunblane court case will soon come to a judgement and Jim Bennett asks whether civil servants are wilfully subverting the intentions of the act.
Background
Fourteen hundred years ago a Columban monk, Blane, walked from the relative safety of the Isle of Bute into the wilds of Central Scotland. He set up his “Dun” on a small wooded hill, formerly used as a fort in one of the most northerly outposts of the Roman Empire. “Dunblane” was to feature strongly in the development of the “Culdee”, or Celtic Christian, church and was seen, alongside Iona, as the spiritual jewel in Scotland’s crown. Spin forward a millennium and a half and that same hill, Holmehill, was to feature in a key battle in Land Reform in Scotland.

Owned by the Stakis Plc, part of the Hilton chain, Holmehill was put on sale in late December 2004 as part of the company’s strategy of selling off non-core hotels and ancillary land. The local community, who had access to the hill as a key priority in their community plan, moved quickly to secure over 1250 signatures (17%) of the local electors to stop the sale through registration under the 2003 Land Reform Act. They aimed to “register” the land under the provisions of the Act which would secure the community six months in which they could undertake a community ballot and raise the finance to buy the land as the sole bidder.

The application for registration was denied by the Scottish Executive after a vigorous defence of the right to sell by Stakis Plc. The application was denied on two grounds:

· That there was not good reason for the application not being submitted by the local community before the land was exposed for sale; and

· That the application for registration was not significantly in the public interest.

This decision set the scene for what was to become a key a defining moment for the Scottish Parliament’s flag ship Land Reform legislation.

The local community in Dunblane used the procedure built into the Act to lodge appeal in Stirling Sheriff Court. The scene was set, on one side, the small community of Dunblane, on the other, multi national Plc and the Scottish Government. The Dunblane side however, appointed one of Scotland’s leading Queens Councils (QC), John Campbell, to take their case. He was familiar to many in Scotland as the QC to the independent inquiry into the Parliament (Holyrood) building debacle.

Through the five days that the court case took from September 2005 to February 2006, a number of key themes emerged:

· The subversion of the terms of legislative rights by civil servants;

· The contrasting weight of civil service “guidance” and “Ministerial Policy” verses the terms of the Act;

· The disposal of the civil service to land owning interests rather than local communities; and

· Access to justice by local communities.

Subversion of the Legislation
The legislation contains a specific right of communities to submit “late” applications for registration, in the words of former Deputy First Minister Jim Wallace, “most commonly when the land is exposed for sale”. The Act gives communities three separate additional tasks to complete in the event that their application is submitted in this way. However, through the evidence provided by Mr. Frew, it became clear that the civil service created additional and higher barriers to the receipt of applications made prior to exposure to sale than those detailed in the legislation. Consistently, the civil service ignored the actual legislative provision in favour of adopting a default position of harsher examination of late applications.

An examination of those applications submitted prior to the Dunblane application would indicate that 16 of the 18 applications submitted did in fact use this process. These applications are held on the Register of Community Interest in Land by the Keepers of the Registers of Scotland for the public to inspect. Although the reasoning in many of the early applications is objectively poor, none of them were refused on the grounds of submission after exposure of the land for sale.

However, the Dunblane application, described by Land Reform expert Andy Wightman as the best application to date, was disallowed for the above reason. A key aspect in the refusal was the civil servants taking a view around Christmas time in 2004 that late applications should be curtailed. The reasoning for the rejection of the Dunblane application on lateness grounds could be summarised as follows:

Despite seven reasons for a late application being submitted, in each case, had an application been submitted before the land was exposed for sale, then registration could have been obtained timeously.

Whilst being true, late applications could be avoided by submitting applications before exposure to sale, the Executive did not give any substantive reasons other than that for rejection of the application on those grounds. It is therefore a fairly short leap to take to see that the legislative provision for communities to be able to make applications after Land is exposed for sale is now, in civil servants minds, null and void. There can be no legitimate reason for submitting an application after land is exposed for sale, if one accepts the approach that an earlier application could have been made. In the bat of an eye, a legislative right to submit a late application disappears through the application of civil service logic.

Ministerial Guidance and Policy
The evidence given by the Executive was confined to one civil servant from the Land Reform branch, Richard Frew, who spoke on behalf of Scottish Ministers. Repeatedly during his examination and cross examination, he relied on two themes:

· The “Policy Intent” of Scottish Ministers in framing the legislation;, and

· the use of the “Guidance” produced to assist users of the legislation.

Mr. Frew used these recurrent refrains to justify elements of his appraisal of the Holmehill application which included the following tests:

· That the community had not demonstrated “serious intent” in purchasing the land;

· That applications which received after the land was exposed for sale would have to demonstrate the “exceptional circumstances” prevailing; and

· Those applications which were “likely to subvert the planning process” should be disallowed.

Mr. Campbell QC cross-examined Mr. Frew to expose the fact that the actual text of the legislation contains none of theses phrases. Nor was any evidence demonstrated of any intent in its framing to import these meanings. The civil service was using its own lens to filter the legislation and fitting it to their understanding of it.

A key area of dispute arose around the issue of the persuasiveness of Guidance against the actual terms of the Act. The foremost example was the reasoning given by the Executive for the application not being significantly in the public interest. Principally, the Executive argued that the Dunblane group were attempting to subvert the planning process by taking the registration tack. Again, nowhere in the legislation is there any mention made of the potential of planning process subversion.

Bizarrely, the Executive used the example of the Dunblane community’s direct quotation from the Stirling Local Plan regarding the planning designation of the site as green space, and the default position of the Council against any built development on the site, as being indicative of the application being opposed to house building on the hill. In a somewhat Kafkaesque scene, the Dunblane group pointing out the current planning designation was seen by the Executive as conduct “likely to subvert” the planning process! This only makes sense if you take the civil service view that unless an application explicitly supports built development on a site, even if the site is categorically not zoned for that, then that application is aiming to subvert the planning process.

However, this did not stop Scottish Ministers, through Mr. Frew, from admitting in open court that they had not followed their own guidance in assessing the application from Dunblane. The guidance specifically instructs the appraisers to take cogniscenc of the Local Plan in assessing applications. Mr. Frew readily admitted that he had never requested or viewed the local plan. Only that he had defined the Dunblane quotation from the Local Plan as evidence of the likelihood of subversion of the planning process.

The key issue here is that although the legislation makes no mention of the planning process, the civil service drafted guidance makes the attempted subversion of the planning process a key issue for rejection of an application. This completely leaves aside any idea of whether a legal process such as Planning can be subverted at all. The Planning Process takes its course, and indeed in relation to Holmehill already had found against any built development, irrespective of the Land Reform legislation. The idea that an application to register an interest in Land could subvert the process is simply incredulous.

Civil Servants are subverting key rights given in legislation through applying ‘hidden policies’ that favour corporate and landowner interests when considering late applications

One of the key areas in which the civil service was exposed during the Holmehill court case was their admission regarding their “hidden” policies. The Scottish Ministers representative freely admitted on the fourth day of the hearing that civil servants applied a “hidden” policy in regard to the legislation. That hidden policy involved supporting landowners in the commercial land market by hemming in late applications.

The civil servant argued that allowing late applications interfered with the “live” land market to the detriment of private landowning interests. Therefore, a default position against those applications was taken. Again, this is despite there existing an explicit provision in the legislation for applications after land was exposed for sale.

The second area of a default position against communities was in access to justice. What was clear from the whole court process was that access to justice for communities in challenging the decisions of Ministers through civil servants is seriously limited. The Act gives the right of appeal solely through the Sheriff Court. A five day case such as Holmehill would necessitate the following:

· Appointment of solicitors (approximately £7000 plus VAT);

· Appointment of Advocate/QC (approximately £12000 plus VAT);

· Appointment of note taker/transcriber (approximately £5000 plus VAT); and

· Court Fees (approximately £200)

If a local community wins their case, then they will win their costs. However, if the case is lost, then the Executive will pursue the community for costs, as will the private company represented. The local community could therefore be looking at costs in the region of £75 000 for such a case. This makes the cost of justice prohibitively exclusive for most local communities.

The Holmehill case had many bizarre aspects, however, the summation by the Executive advocate regarding the role of the Sheriff, ranked as one of the most bizarre. Despite the Act being clear that the Sheriff has unfettered discretion to hear the case in the way that s/he sees fit, the Executive argued that the sheriff had no legal right to look at the merits of the case. She argued that the Sheriff could only look at the processes and procedures used by the Executive to see that they had followed the law. The Stakis advocate reinforced this position, acting in tandem with the Executive.

In effect, the local community of Dunblane were up against the government and all their legal staff, a major multi national company and all their legal resources, the prohibitive costs of access to the court and an argument that even the sheriff couldn’t look at the actual merits of the case!

Conclusions
Irrespective of the outcome of the Holmehill case, there are a number of key problems with the current Land Reform legislation highlighted during it:

· Civil servants are subverting key rights given in legislation;

· Ministerial Policy and Guidance are being viewed by civil servants as being superior to legislation;

· Civil servants are operating a default position in support of corporate interests against community interests; and

· Access to justice is prohibitively exclusive for communities

Ministers have indicated that a review is to take place of the progress of Land Reform legislation this summer. However, that review will be carried out not by Parliament, but by the same civil servants who have drafted their own Guidance, interpreted Ministerial policy and implemented the Act. Essentially, the civil servants who have managed each aspect of the policy, guidance and operations of the Act will write their own report card.

Oh to live in the cosseted world of civil service wonderland!
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