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Key Point Summary

Definition of Excluded Land

The Centre has always maintained in its submissions to both the former Scottish Office and the Scottish Executive that the community right to buy should apply to all land in Scotland and not just rural land. We therefore propose that the right be extended to urban communities and no land or community in Scotland be excluded. Should this be rejected we propose that at the very least consideration be given to extending the right to buy to all 34 area-based Social Inclusion Partnerships as well as the current proposals for a population threshold of 10,000.

Ballot Regulations

The Centre considers the ballot regulations and thus the balloting process to be unnecessary given the proposed reforms to Scottish Charity regulations, the proposed amendments to Industrial Provident Societies (IPS) BenComs
 and the proposed introduction of the Community Interest Company (CIC) legislation by the Department of Trade and Industry (www.dti.gov.uk/cics). Both the Charity and Community Interest Company regulators will be required by law to make judgements, the former on public benefit and the later on community benefit. In addition the IPS BenComs and CIC legislation will have asset locks which prevent the assets from being broken up for individual member or investor gain. Furthermore, the Land Reform Act (LRA) indicates the preferred form of legal incorporation for ‘community bodies’ to be the company limited by guarantee (CLG) form provided by Section 30 of the Companies Act. In addition a significant proportion of these CLGs then seek and obtain from Inland Revenue charitable recognition and thus meet the additional requirements of the government’s test on public benefit.

Given these interlocking tests and incorporation requirements the Centre is of the view that the balloting process adds an unnecessary, expensive and burdensome requirement that does not apply to other community organisations who also have community benefit purposes and whose asset-base may be much more substantial.

Lack of Policy Harmonisation and Subsidiarity
It is the current Scottish Executive’s vision to make Scotland a prosperous, inclusive, entrepreneurial and sustainable country. To achieve this end the Scottish Executive has introduced various pieces of legislation and a range of new policies. However it is the view of the Centre that the current Land Reform Act legislation needs to be reviewed with regard to its lack of harmonisation with the current suite of policies on:

· empowering communities;

· social inclusion;

· promoting the social economy; and

· community-asset transfer (asset-democracy).

These policies apply across the whole of Scotland. The Centre is concerned as to why such an important asset as land and the central role it plays in sustainable community development, wealth creation and community well-being has been narrowly defined as a rural issue when it applies to all communities both urban and rural. Furthermore the Centre is inclined to the view that land is a matter similar to planning and development control that should be handled by Local Authorities. The community right to buy registration and vetting process should not be administered centrally in Edinburgh by the Environment and Rural Affairs Department but by local authorities. The Department’s and Minister’s functions should be those of policy guidance, regulatory oversight and administering an appeals process.

Analysis of Community Land Ownership Trends

Research and analysis carried out by the Centre reveals that the rural community land ownership sector in Scotland is comprised of 4 distinct types of community land owners. These are:

· community-based organisations or trusts;

· community partnerships;

· crofting trusts; and

· club farms and sheep stock clubs.
As of 31 December 2002 this sector controlled some 126,249ha or around 1.92 percent of the rural land in Scotland. Out of the overall total some 96,771ha were owned (76.7 percent) while the balance 29,478ha (23.3 percent) was either leased or managed by agreement. See the table on page 6 for further details.

Community-based Organisations or Trusts

Some 79 community-based organisations or trusts control around 58,122ha or 46 percent of the total community land holding estate. Of this some 39,682ha (68.3 percent) is owned while the balance 18,440ha (31.7 percent) is held under a combination of lease and management agreements.

Three aspects are of particular interest. First, is the fact that some 33,143ha (84 percent) of community owned land was held prior to 1990 and is owned by just 2 trusts
. Secondly, only 6,539ha (6.75 percent) of community owned land has been purchased since 1997. And thirdly that in the 1990s leasing and management agreements (18,400ha) have very significantly overshadowed local community land purchases.

In examining the growth of local community land purchases these appear to directly coincide with the establishment in 1997 and 1998 of both HIE’s and the Scottish Land Fund’s grant aid and technical assistance programmes. It can be argued with a degree of certainty that virtually all of these recent land purchases have benefited from the intervention of these programmes in the land market. This has occurred without the LRA legislation and it will be important to ensure that any monitoring of the impact of the legislation takes account of these other factors.

Since 1990 some 64 of the 77 rural community-based organisations that have obtained access to land and property are in the community woodland sector. Of these 64 organisations only 19 own land while the balance 45 either lease or manage land by agreement mostly from Forest Enterprise or Local Authorities. In the case of Forest Enterprise it can be argued that their community leasing and/or agreement policy motivations have more to do with increased public scrutiny and their need to demonstrate greater local community involvement. Both the Forestry Commission and Forest Enterprise have faced significant public criticism over the way in which the state forestry holding has been operated during the last 20 or so years. The emergence of the community woodland phenomena in the early 1990s has provided Forest Enterprise with a means by which they can neatly demonstrate to politicians greater public and local community benefit but without having to fully empower communities through any real transfer of the state forest asset to community bodies. Of the remaining 13 community-based organisations: 6 own less than 10 acres; 3 own between 15 to 50 acres; and only 3 own more than 1,000acres. 

The Centre is of the view that given the emerging pattern of community ownership and use that the LRA requires to be supplemented by legislation on nominated leasing and that more attention requires to be given to ancient common property rights such as common grazings, mosses, fisheries, burgh commons, etc.

Community Partnerships

The 4 Community partnerships who dominate this segment of the community ownership sector would not meet the LRA’s current eligibility criteria as the local community is neither the controlling shareholder nor does the community have the majority representation on the organisation’s board of trustees or directors. However Community partnerships or consortium arrangements own some 34,236ha which amounts to just over 35 percent of the total community land holding estate. These properties typical comprise a range of significant estate assets and property (buildings, farms, forests, mineral and sporting rights, etc). They range in acreage from 1,000acres>7,400acres>17,200acres to 50,000acres.

The scale of these undertakings both in financial and business terms clearly requires in most cases that the local community or communities forge partnerships with other public, private and voluntary bodies if they are going to be able to firstly bid for the purchase of the asset and secondly successfully run it. The current LRA makes the likelihood of support to future community partnerships somewhat problematic due to the overly rigid criteria in which the community body must have the controlling share in both the membership structure and the board. External partners who in most instances are the ones putting up a substantial share of both the purchase and development capital require to have their investment safeguarded and their views taken into account whether it be a public, private or voluntary body. The current LRA does not provide the necessary flexibility to enable the various parties to negotiate these important partnership details. A means of overcoming these current limitations needs to be devised.

Crofting Trusts

Crofting Trusts own some 22,803ha which amounts to just over 23 percent of the total community land holding estate. It is comprised of two distinct types those which were purchased prior to 1990 of which Glendale (1908 – ’50-year purchase crofters’)
 is the oldest plus a group of 4 Crofting common grazings which were purchased during the early 1980s. These properties comprise around 48.5 percent of the total crofting trust land holding estate. Since 1990 a further 5 ‘new’ Crofting trusts have emerged with a total land holding of 11,761ha which comprises the balance 51.5 percent. It is interesting to note that the 1996 ‘Forsyth’ legislation that enables the transfer of the Scottish Executive Crofting estate to local crofting trusts representative of the ‘whole’ community has never been used.

The Centre is of the view that the focus in crofting reform should shift to reviewing the legislation on Common Grazings Regulations. In particular the need to create a new community class of common grazings that includes ‘whole’ community benefit not just registered crofters as the sole shareholders. The Centre considers such an overhaul of the legislation to be important given the declining agricultural utilisation
 of these common-pool resources. In addition any revision should focus on new land use opportunities such as community benefit rents from renewable energy installations and carbon transfer credits for peatlands and how these should be apportioned between the wider community, crofting shareholders and the landowner.

Club Farms and Sheep Stock Clubs

This last category is a special community interest group and is comprised of club farms and sheep stock clubs. This grouping owns very little land but leases around 11,032ha which amounts to less than 8.8 percent of the total land area under community control. Its operations date from two distinct periods: the 1920s for sheep stock clubs and the early 1980s and 1990s for the ‘new’ club farms (including community supported agriculture). The earlier club farm period dates from 1820 to 1850.

In recent decades sheep stock clubs have been in decline however since the mid-1990s there has been growing interest in community supported agriculture. Given the current state of mainstream agriculture practice and the operational principles behind community supported agriculture there is a growing likelihood that this new form will see a steady but modest growth in future years.

Table 1: Before & After 1990 Rural Community Land Comparison plus a Summary of Rural Community Landownership to end of 2002

	Type of Community Trusts


	Before 1990
	1990 to end 2002
	Totals
	GRAND TOTALS (ha)

	
	No of Trusts
	Land Owned (ha)
	Land Leased (ha)
	Land Managed by Agreements (ha)
	No of Trusts
	Land Owned (ha)
	Land Owned (ha)
	Land Managed by Agreements (ha)
	No of Trusts
	Land Owned (ha)
	Land Owned (ha)
	Land Managed by Agreements (ha)
	

	Community Land Trusts
	2
	33,143 ha
	
	
	77
	6,539 ha
	3,427 ha 
	15,013 ha
	79
	39,682 ha
	3,427 ha
	15,013 ha
	58,122 ha

	Community Partnerships
	
	
	
	
	4
	34,236 ha
	
	
	4
	34,236 ha
	
	
	34,236 ha

	Crofting Trusts
	5
	11,042 ha
	
	
	5
	11,761 ha
	
	
	10
	22,803 ha
	
	
	22,803 ha

	Club Farms & Sheep Stock Clubs
	2
	50 ha
	11,032 ha
	
	1
	
	6 ha
	
	3
	50 ha
	11,038 ha
	
	11,088 ha

	TOTALS
	9
	44,235 ha
	11,032 ha
	
	87
	52,536 ha
	3,433 ha
	15,013 ha
	96
	96,771 ha
	14,465 ha
	15,013ha
	126,249 ha
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Caledonia Centre for Social Development

The Centre is a small, lean and virtual non-profit charitable company which engages in knowledge sifting and management both in Scotland and internationally (primarily in sub-Saharan Africa). Its main activities are in research and promotion of the social and cooperative economy; popularisation of poverty reduction policy documents and research and advocacy work on land reform, social land ownership, common property and public land information systems.
The Centre is a partner in Who Owns Scotland – a public domain land information project. It is currently the Scottish partner in a 3-year Africa-Europe project on Promoting Common Property: Networks for Influencing Policy and Governance of Natural Resources in Africa run by the International Institute for Environment and Development.
As part of its publication and information dissemination work the Centre runs a cluster of inter-related public domain websites of which the land reform and social land websites are the largest in the UK.
www.caledonia.org.uk
www.caledonia.org.uk/land
www.caledonia.org.uk/socialland
www.caledonia.org.uk/commonweal
www.whoownsscotland.org.uk
The Centre strives to follow the International Cooperative Alliance’s Statement of Cooperative Principles and has a policy of dedicating around one third of its annual surpluses as re-usable loans to Scottish social economy organisations and fair-trade undertakings. Funds for Scottish social economy organisations are allocated through the Charity Bank while fair-trade organisations are supported through Shared Interest a cooperative lending society.
� BenComs - Society for the Benefit of the Community under Industrial Provident Societies legislation.


� Stornoway Trust (est. 1923) with 28,085ha and Hoy Trust (est. 1973) with 5,058ha


� The Glendale estate or club property was owned by the Department of Agriculture and purchased by the crofting tenants through a Department loan (1908 to 1956). The loan was repaid over a 50-year period through annual installments thus the term ‘50-year purchase crofters’.





� Salience and Its Implications for Common-Pool Resource Management in Scotland: A Tragedy of Different Kind? K.M. Brown and B. Slee, Paper presented to the Ninth Conference of the International Association for the Study of Common Property, Victoria Falls, Zimbabwe, June 17-21, 2002 (paper available at: � HYPERLINK "http://dlc.dlib.indiana.edu/documents/dir0/00/00/08/02/index.html" ��http://dlc.dlib.indiana.edu/documents/dir0/00/00/08/02/index.html� ). 


� Sources: Sector Review – Not-for-Profit Landowning Organisations in the Highlands and Islands of Scotland, A. Wightman & G. Boyd, Caledonia Centre for Social Development, April 2001; A Review of Community Woodlands in Scotland, Reforesting Scotland, May 2003; Scottish Land Fund Approvals up until January 2003, Scottish Land Fund.
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