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The land reform agenda in Scotland prescribes another approach to the incremental transformation of the nation-state. The legal opportunity for communities to reclaim land from the modern feudalists is reviewed by Peter Gibb. The land buy-back law [Land Reform (Scotland) Act 2003] may not deliver system-wide benefits fast enough, but it arouses a consciousness that could elevate political discourse to realms of action that would deliver justice and economic equity for everyone within the present generation. Although currently restricted to rural property, the Scottish law may animate the imaginations of politicians in favour of a generalised solution that also embraces the territorial interests of town dwellers.

In this article a set of clear proposals are outlined that would reform the Scottish Land Funds by making them: more equitable; more resource efficient and thus capable of serving a greater number of communities; and more sustainable over the long-term.
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Introduction

Scotland’s Parliament has initiated a programme that enables rural communities to buy back the land on which they live and work. But the buy-back scheme is seriously under-funded. The cash that is available is dwarfed by the British Government’s decision to pay £17.3 million to buy three bogs in England to save peat from extinction.
The Scottish buy-back project would take 3,000 years to enable all communities to acquire the land on which they live, estimates Land Reform Scotland. People may now ask why their communities – threatened with extinction by the commodification of land by privileged lairds who possess the land for its trophy value, rather than economic or social benefits – must wait so long for the opportunities that the residents of the Isle of Gigha recently received to buy their land.
Land Reform Scotland estimates that, on the basis of current buy-back principles, the sum needed to restore rural Scotland to the people is in the region of £20 billion.

Even so, the buy-back project does create a symbolism that may raise public consciousness about the need to extend the land reform project to encompass the interests of urban dwellers. And while it is acknowledged that paying current owners for their land may not accord with the principles of justice, the scheme may constitute a transitional vehicle for clawing back people’s land rights. For meaningful progress to be made, however, the Scottish Land Funds will have to be developed according to norms of both efficiency and social equity.

Background
The Scottish Land Fund
 was established last year to assist rural communities to buy the land upon which they live and work. The Fund compliments the smaller but earlier state-funded Highlands and Islands Enterprise - Community Land Purchase Fund
. The funds will operate in support of local community initiatives that are hoped will follow the introduction of the Land Reform (Scotland) Act
.
The long term purpose of this law is to change the way the land of Scotland is shared, by buying back Scotland – ignoring the truth of the “birthright” claim. Community buyouts are becoming the order of the day in rural Scotland, and the Land Funds are their enabling mechanism.

The source of the Scottish community land philosophy has been set out by the Schumacher Fellow Alastair McIntosh:

“The debate over land tenure has tended to polarise into two extremes: Collectivisation [which] presumes that all land belongs to the state …. [and] Privatisation [which] presumes that land is a free-market commodity …. [But] there is also a third way. This presumes that land belongs ultimately neither to state machinery nor to individuals – it belongs to the community that lives or works there.”

Community land ownership has been defined by the government as “broadly, to mean locally-based communities of various types gaining increased control over, and access to, the physical assets in their locality, for the purpose of exploiting opportunities and realising rural development benefits for the community”
. The government’s HIE Community Land Unit’s
 first objective is “to promote community-led land purchase or management initiatives, including partnerships”
.
However from the experience of already completed buyouts, it would seem that the amount that can be raised by community organisations, from private or third sector sources – from participant’s contributions, donations, fund raising, etc – is generally quite insufficient to fund the projects. This problem will be compounded in future by the inevitable dwindling of interest from the benevolent community outsider, and as private sponsorship of community buyouts declines as the initial headline and symbolic cases are won.

Symbolism in the buy-backs

The financial support of the public sector for buyouts is widely seen as necessary and justifiable, as being in the public interest. This is the rationale behind the establishment of the Land Funds. But the aggregate budget of the two funds (Lottery and State) is only £13 million over three years; and buying back the land is a costly business. The relatively meagre level of the present funds severely limits what will be achievable, in even the short term.
The Scottish Land Fund (Lottery) has just awarded £3,525,000 – actually more than its year’s total budget – to the Isle of Gigha Heritage Trust, to buy their small island for its 110-strong population. The money was supplemented by £500,000 from HIE’s Community Land Purchase Fund. Some of the grant is to be repaid. Stephen Dunmore, the chief executive of the New Opportunities Fund has said “we expect that in the longer term £1 million will be paid back to the Scottish Land Fund to assist other community initiatives across Scotland”
.

Under the present arrangements, the Isle of Gigha acquisition is not replicable. If every rural community in Scotland were to be extended the same level of support and on the same terms as Gigha’s, the Land Funds would take over 3,000 years to buy back Scotland
. Clearly this is not a reasonable time-frame for the successful implementation of public policy.
The funds at present do not provide a valid mechanism for achieving any substantial change to Scotland’s landownership pattern. The real changes that will be brought about, directly, by the application of the funds can be only symbolic or inspirational, or local. Such a function is in itself no bad thing. In terms of policy, it is the “seeding” approach to reform and change. As the UK government minister Brian Wilson MP said, on hearing of the island’s successful bid – “Every successful buyout creates courage and confidence which inspires others to follow”
.

How might the Scottish Land Funds be reformed to enable them to make possible the universal and really “great changes” that are expected to flow from Scottish land reform? How might the Land Funds be transformed into an efficient and creative public sector tool that could realise the aspiration of buying back Scotland? The beginnings of an answer to these questions lies in the “payback” feature of the grant that Gigha has been awarded.

The land problem and reform

Scotland has the most concentrated pattern of private landownership in the world
. Landownership in Scotland is around a hundred times more concentrated than in Brazil – “which has one of the worst patterns of landownership in Latin America”
 – and where the popular drive for land reform is itself strong.
Land reform has become a central area of activity in rural policy for the recently devolved Scottish government. The Land Reform Act is the government’s first positive legislative measure aimed at dealing with the issue, and the Land Funds are its primary enabling tool.

The government has identified the task of its land reform programme as being “to remove the land-related barriers to …. the sustainable development of rural communities”
. The new legislation recognises that to realise this aspiration, there needs to be “increased diversity in the way land is owned and used”; that to “decrease concentration of ownership and management in a limited number of hands” – i.e. to increase the number and variety of types of landowners – is “the best way of encouraging sustainable rural development”
. Less radically, it also recognises that these aspirations might be furthered by “not simply the acquisition of title, but also joint management, contractual and other partnership arrangements”
.
With these objectives in mind, the legislation establishes a “community right to buy”
. The legislation puts in place mechanisms designed to encourage and support the transfer of land and land assets – away from concentrating and exclusive private tenure, towards diversifying and inclusive community forms of tenure. The new law generally avoids compulsion, other than where to an extent it already exists – in the crofting landlord’s obligation to sell to tenants who wish to buy
.
The government hopes the new law will encourage the kind of local initiatives which have arisen spontaneously across the Highlands in the last 10 years, which includes initiatives such as the community buyouts of Assynt and the Isles of Eigg and Gigha.

There are doubts as to whether things will work out according to the government’s plans, and whether significant change will occur in the pattern of landownership as a result of the legislation. It has been argued that deficiencies in the legislation itself are likely to limit the realisation of aspirations. But whatever that case, it is more certain that insufficient financial resources in support of the buyouts will constrain the development of a movement towards community land holding. It would seem that Scotland’s first attempt at “radical” land reform might wither from the want of financial support.
Perhaps the most positive comments from the reformers’ camp, regarding the legislation, have come from Alastair McIntosh. He has written that “while these measures are limited, they should help to constrain both the lottery of ownership and the lairds’ behaviour. Inasmuch they might be considered to represent a market impediment, they should contribute to market spoiling. To be a laird will no longer carry the automatic kudos that it once did”
. But even McIntosh does not suggest that the provisions of the legislation will themselves much affect the existing concentrated pattern of ownership. Rather, their importance may be psychological or symbolic.

While such secondary effects of legislation may be welcome, they do not solve the problematic need of community buyouts for real-life financial support: the problem remains of how to enable the resources to be mobilised to support the on-going community buyout of the land of Scotland. How might we convert what today is really a symbol-erecting measure, into something that is itself able to bring us more concrete and great changes in land?

Buying back Scotland

A tentative calculation by Land Reform Scotland suggests that the sum needed to buy back rural Scotland is in the region of £20 billion. This is a large sum, equivalent to almost 40 percent of Scottish GDP
. If the greatest part of such a sum cannot come from the private sector – as it seems it cannot – then how might the public sector enable the funds to be provided for Scotland to enable the land to be bought back for its communities within a timescale that is more acceptable than 3,000 years? What are the options for reform? It would seem that there are three strategic options for the future of the Land Funds:

· More money is made available for acquisitions and agreements [current public aspirations met – but at a greater public cost]

· Less land and assets are sought for purchase [current public aspirations reduced – at the expected public cost]

· The same money is used differently and more efficiently [aspirations raised – at the same expected public cost]

In the context of the likely political difficulty of realising the first option, the third option offers the greatest return to public aspirations and investments; the greatest opportunities for community development; and the greatest hope for success in terms of the political land reform agenda.
As a prelude to setting out how that option might be achieved, we must investigate something of what lies behind the glosses and sale talk of the estate agents property particulars. In the economic terms that form the necessary language and referencing for any planned community development – what exactly is it that’s for sale? What exactly is the public purse being asked to support?

There is a difficulty, under the present regime, with assessing any project’s suitability for funding. The problem lies with the fact that several disparate elements to any property, in terms of economic function, are likely to be jumbled and taken together as one entity, in any sale of land and landed assets. While all these elements will have greater or lesser values and income streams, which were previously drawn off together by the landlord, it remains that, in economic function and ethical foundation, these elements are fundamentally different in their nature. The case for public support for them varies, as will their function in any community business plan.

The source of the values of these elements, their costs of acquisition and variously functioning income streams, must therefore be analysed and treated separately. Any scheme of public support that fails to distinguish between these elements of property, and which indiscriminately aggregates them, will find itself confronted with difficulties. The ways in which these resources are brought under community “ownership” or control, should themselves differ, and be appropriate in each case.
The four elements for sale

Properties offered for sale – especially in the Highlands where the bulk of the first community buyouts are likely to be located – consist of four economic elements, each contributing in a different way to the final compound price that is to be paid.
Firstly, the unimproved land value: this is the economic use value of the bare land, which is brought about by its natural properties in relation to society’s negotiations. It is the price that might be paid by a party, in a more or less proper and rational economic system, to secure the use of the land for what it may return to them by way of livelihood.

Secondly, the value of the improvements: which have bee placed upon or incorporated within the natural land – or, the landed assets. This is the economic use value of the capital improvements – the price that might be paid by a party, to secure the use of those improvements for what they may return to them by way of livelihood.

Thirdly, the value of the crop: this is the market value of the growing but un-harvested produce of the land. In the case of annual agricultural crops this is usually omitted from the sale (with the date of entry fixed appropriately, to allow harvest), although they may become the subject of a separate bargain. In the case of forestry crops, with perhaps a 60 year rotation or longer, the value of the standing timber is included within the property value, and in the later years of the growing cycle can form by far the greater part of that value. In the case of game crops, the value of fishing and shooting rights may be the actual basis of the price of the land. The crop will have an immediate disposal value, the acquisition of which should not require the support of the public sector. In the context of a community/public sector package deal for the purchase of the heritable part of the property, the acquisition of this element would be funded by the private sector.
Fourthly, the collector’s premium: this is the additional bounty, over the economic value, which the privileged pay for and enjoy in the pursuit of non-economic activities or rewards, such as leisure, status, or the exercise of power. The collector’s premium is most evident in the prices paid for Highland properties, especially large ones such as shooting estates.

The occurrence of the collector’s premium has been studied by Alastair McIntosh in relation to the Isle of Eigg:

“The inhabitants of Eigg today, like those of so much of Scotland, have legal status akin only to nuisance value in matters of “real” estate. “A collector’s item”, is how one laird described Eigg to me recently. A collector’s item, indeed, which can be bought and sold without reference to the interests of those whose lives paint their meaning here. An absentee collector’s item or investment opportunity, or rich man’s playground. Some collector’s item!”

The price paid for any property by a community buyout will be assembled from the sum of these four elements. With regard to the aggregation of these elements of value, to make up the price, we can distinguish between two formulae in common use:
· Assessed economic value, which is the sum of the first and second and sometimes third elements; and

· Market value, which is the price agreed between the seller and buyer, and is the sum of the first, second, sometimes third, and the fourth elements.

These two formulae correspond to the two real-life calculations used by property professionals in arranging the transfer of ownership of property. They would seem to more or less equate to Adam Smith’s “value in use” and “value in exchange”
. As Smith says in The Wealth of Nations, “The exchangeable value of everything must always be precisely equal to the extent of [the] power which it conveys to its owner”
.
Treatment of the four elements

The relative portions of these four elements of the total price would vary significantly with property type. Importantly, they would change dynamically as the effects of the reformed Land Fund scheme took hold. However the philosophical basis for dealing with each would remain.

The unimproved land value

With regard to the natural value or the cost of nature’s resources, it can be demonstrated that this is a value which arises independent of the effects of the holder or user of land. The bare unimproved value is a function of the natural utility of the land and the pressure for the enjoyment of that utility as exerted by society at large. This element has not arisen in any way as a result of the effects of the landholder: neither will future variation in this value be dependent on or have any effect on the economic use of or returns from the land (other than the parasitic use of such nominal value as security against borrowing).

Acquiring this particular value will be of no ethically supportable use benefit to the community: it is simply the case that the purchase of property at present requires that cost to be paid. Since it arises solely as a result of society’s presently deficient property rules, it seems reasonable that responsibility for paying it should fall on the public purse. However, a condition should be placed on the award of a grant: the unimproved rental value of the land purchased by public grant should be returned to the public purse by way of an annual rent payment to it.
Such an arrangement would be analogous to the community renting its local part of the national territory from the sovereign national community (which paid for it). Such an arrangement would seem to be entirely reasonable. The annual payments from all land purchases through the reformed Scottish Land Fund would be aggregated and returned to the fund to support further purchases. The payment would be the equivalent of the part of the payment previously made to the landlord for the lease of the land.
The value of the improvements
The cost of purchasing the true capital value of the property is the consideration of the cost of creating and maintaining it, and a reflection of the economic return it should be able to bring to the community project. The acquisition by a community buyout represents a straightforward capital acquisition. The measure of public interest must be based on this, and it is likely that support should be limited largely to access to loan and mortgage funds at government rates, with any grant support being limited or exceptional.
This element of the purchase should therefore be afforded preferentially by a long-term mortgage loan of up to 100 percent, to be repaid over an agreed term. The agreement between the community and the government would be similar to a traditional private mortgage. However, the rate of interest would be substantially lower than in a private mortgage, because of the government’s ability to borrow money more cheaply than the private sector.
Just as in a private mortgage, a small deposit of say 3 or 5 percent would secure lending at even more preferential rates: such sums having to be secured by the community from other sources – and private fundraising would be a suitable method of raising such funds.

This part of the scheme would come up against the UK Treasury opposition: current public sector spending rules are likely to mitigate against the proposal. However, there is growing pressure from various areas of government activity – not least from opposition to the Public-Private Partnership Initiative and the London Tube proposals – for these rules to be changed.

It is also understood that, as presently constituted, the support of the New Opportunities Fund – backers of the existing Scottish Land Fund – is constitutionally restricted to “give-away” grant funding, and that it cannot issue loans. This rule would have to be changed to allow the scheme for reform described here: alternatively the Fund’s backers would have to be changed.

The crop

Public financial support for the acquisition of crops should be subject to the same rules as any transfer of commodities seen as in the public interest and made with public support. The crop, in economic terms, is a disposable economic asset with simply identifiable and calculable value. Its place in the community development plan must reflect that. However there should be a choice of financial tools available to community bodies, so that the appropriate means of acquiring the crop, and applying it to the community uses, can be put into place. The asset can be written down in any community business plan against its market value. It is likely that this element of the property purchase will be the subject of lettings. They may therefore be the subject of a loan without detriment to the viability of the community project – and (in the absence of any half-hidden balance sheet subsidies) with greater surety of the sustainable economic viability of whatever economic sub-project is to utilise the crop.
The collector’s premium

The existence of the Collector’s Premium is a product of deficiencies in the economic system, which is a creation of society at large. It is therefore arguable that the cost of acquiring this element of the total property cost should be borne by the public purse. However, there is also a substantial public interest in the reduction of this premium, and indeed its disappearance, by whatever means.
Therefore this element of the value of the property should be funded by a public grant; but the grant should be on a published scale which diminishes the percentage availability in time, say over a 10 year period. The cost of the remainder of the value of this element would be funded, privately or publicly by a loan.

The fact of the reducing element of grant support will serve notice on the land market of public policy intentions, and act as a price-reducing weight. In any negotiation, sellers will also be minded to sell earlier without undue delay, in the knowledge of the increasing difficulty with the passage of time, of securing the sale.

A reformed Scottish Land Fund

The Scottish Land Funds would need to be reformed to treat appropriately the four separate elements of their intended property. The reformed Scottish Land Fund would provide an effective support mechanism for community buyouts. The reformed fund would have four parts:
Part A: The Scottish Community Land Grant

A conditional grant of 100 percent applied to the unimproved land value element of the property. Condition: the repayment in perpetuity to the Scottish Land Fund or successor or assignee, of an annual rent assessed by the District Surveyor based on 100 percent of the unimproved value of the land.

Part B: The Scottish Land Asset Grant

This would offer grant support for the purchase of assets which it is deemed in the public interest to have transferred to community tenure. It could be applied to several elements of a community buyout proposal.
· Land Asset Purchase: A grant of up to 75 percent of the value of the capital improvements on the land;
· Crop Purchase: A grant of up to 50 percent of the assessed value of the crop; and
· Collector’s Premium Purchase: A grant on the assessed value, paying grants to projects on an annually diminishing percentage scale. Suggested scale – Year One 95 percent, diminishing by 10 percent annually.
Part C: The Scottish Land Asset Mortgage

This long term mortgage scheme – offering preferential government-backed rates of interest – can be applied to several elements and parts of a community buyout proposal.
Part D: The Scottish Land Asset Loan

This short term loan scheme – offering standard or preferential government-backed rates of interest –can be applied to several elements and parts of a community buyout proposal.
· Land Asset Purchase: An unsecured preferential loan up to 95 percent of the value of the capital improvements on the land. Repayable in instalments to a maximum 120 month term;

· Crop Purchase: A standard loan of up to 100 percent of the assessed value of the crop. Repayable in instalments to a maximum of 60 month term; and

· Collector’s Premium Purchase: A preferential loan on the assessed value, paying grants to projects on an annually increasing percentage scale, to match the reducing grant available. Repayable in instalments to a maximum 120 month term.

The remainder of any community buyout scheme would have to be raised from the private sector, through participants’ contributions, fund raising, and private donations, according to the priorities and resources of the community.
The reformed Land Fund would be an improvement on the present one in four major respects:

· Substantially more land and land assets could be brought into community ownership;

· The Fund could no longer be attacked for unfairly and inequitably giving groups of individuals something-for-nothing;
· The Fund’s symbolism would greatly increase and intensify the necessary public understanding that would serve to support the scheme and the wider land reform programme; and

· The proposal would create a rolling Fund, fed by rents and loan repayments, which would potentially reduce the call on the public purse, but in any case would inordinately, increase the sustainability of the Fund and its purposes – and exponentially increase its profile and therefore its status.

Birthright should not be bought

Two caveats must be placed on the detailed design of the reformed Fund scheme.
The onerous nature of financial support from the private sector should not substantially increase from the present situation. The cost of repayments and rents must not exceed what level might be borne by a normal commercial enterprise in similar private sector circumstances. The support offered must be subject to standard assessment procedures and standards of viability.

The transformation of the Scottish Land Funds into a mechanism described here ignores the truth of the dictum that “everyone born onto this earth has a birthright which does not need to be purchased”
. However, the proposal would be a politically acceptable and realisable means towards the higher goal of regaining humanity’s universal birthright in land.
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